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Chapter 10 - Fundamental Rights

The Parliament of India has enacted various laws to restrict the Fundamental Rights of the armed forces
and other forces charged with maintaining public order. These laws include the Army Act (1950), the
Navy Act (1950), the Air Force Act (1950), the Police Forces (Restriction of Rights) Act, 1966, and the
Border Security Force Act, among others. These laws impose restrictions on the freedom of speech, right
to form associations, right to be members of trade unions or political associations, right to communicate
with the press, and right to attend public meetings or demonstrations for the specified personnel. The
term “members of the armed forces” also includes non-combatant employees such as barbers, carpenters,
mechanics, cooks, chowkidars, bootmakers, and tailors.

Martial Law & Fundamental rights

Article 34: Restriction on rights conferred by this Part while martial law is in force in any area
Notwithstanding anything in the foregoing provisions of this Part, Parliament may by law indemnify
any person in the service of the Union or of a State or any other person in respect of any act done by
him in connection with the maintenance or restoration of order in any area within the territory of India
where martial law was in force or validate any sentence passed, punishment inflicted, forfeiture
ordered or other act done under martial law in such area.

Article 34 allows for certain restrictions on Fundamental rights when martial law is in force in any area
within the territory of India. It empowers Parliament to indemnify any person, including government
servants and civilians, for acts done in connection with the maintenance or restoration of order during
martial law. This provision is essential to enable military officers and other authorities to effectively deal
with situations of insurrection, rebellion, or overthrow of the state.

Importantly, the Supreme Court has held that the declaration of martial law does not ipso facto result in
the suspension of the writ of habeas corpus. This means that the Fundamental right to approach the
courts for the enforcement of personal liberty is not automatically suspended when the martial law is
imposed.

The scope of Article 34 is limited to acts done in connection with the maintenance or restoration of order
during martial law. It protects public servants and other individuals from liability for such acts, provided
that martial law is in force in the area where the acts were committed. However, the article does not
provide blanket immunity for all acts done during martial law.

Martial Law & National Emergency
Dimensions Martial Law National emergency
Suspension It suspends the government It continues the government and
and ordinary law courts. ordinary law courts.
Imposition It is imposed to restore the National Emergency can be imposed
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breakdown of law and order only on three grounds (Article 352)-
due to any reason. War, External aggregation & Armed
rebellion.
Affects It affects only Fundamental National Emergency affects:
Rights. Centre-State Relationship, Tenure of

the Parliament,
Fundamental = Rights, Legislative
powers, and Revenue distribution.

Constitutional It is implicit i.e., there is no It has specific and detailed provisions
Provisions specific provision in the in
constitution. the constitution. It is explicit.

Armed Forces Special Powers Act (AFSPA)

The Armed Forces Special Powers Act (AFSPA) is a colonial legacy. After independence, AFSPA was
enacted by the Parliament in 1958 to grant special powers and immunity to the armed forces to
maintain public order in areas declared as “disturbed.” A disturbed area is defined as one where there
are differences or disputes among different religious, racial, language, or regional groups or castes or
communities, making it necessary for armed forces to aid civil power.

The Central Government, Governor of the State, or Administrator of the Union Territory can declare a
whole or any part of a state or union territory as a disturbed area. The special powers granted to the
armed forces under AFSPA include the authority to prohibit gatherings of five or more persons, use
force or open fire after giving due warning if a person is found to be in contravention of the law and
arrest individuals without warrants based on reasonable suspicion. Additionally, the forces can enter
and search premises without warrants and ban the possession of firearms.

Any person arrested or taken into custody must be handed over to the nearest police station along
with a report detailing the circumstances that led to the arrest.

The armed forces are immune from prosecution unless the Union Government provides sanctions to
the prosecuting agencies. AFSPA is currently in force in Nagaland, Jammu and Kashmir, Assam,
Manipur (except Imphal), and parts of Arunachal Pradesh.

Contentious provisions of AFSPA

Section 4(a) of AFSPA, empowers any commissioned officer, warrant officer, non-commissioned
officer, or any other person of equivalent rank to fire upon or otherwise use force, even leading to
death, against individuals acting in contravention of the law or order issued under this Act. This broad
mandate enables excessive use of force and leads to extrajudicial killings and other forms of abuse.

Also, section 6 of AFSPA provides immunity to armed forces personnel from legal proceedings
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surveillance without adequate safeguards, as the right to privacy demands that any
encroachment be minimal, lawful, and for a pressing public need.
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